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COFFIN, Senior Circuit Judge. This appeal caps an
el ongated, unhappy saga leading up to and including the
term nation of appellant's enploynment by the U S. Navy in
Vi eques, Puerto Rico. Appellant, a civilian Navy firefighter,
brought suit in federal court against the Secretary of the Navy,
and his former superiors at Roosevelt Roads Naval Station in
Cei ba, Puerto Rico, and on the nearby island of Vieques.! After
a history of injuries sustained by appellant and various efforts
to accommodate him in a nore restricted capacity, the Navy
finally term nated his enpl oynment.

Appel | ant alleged, as the district court interpreted
the conplaint, violations of the Rehabilitation Act, 29 U S.C
88 702-794(a), the Age Discrimnation in Enploynent Act (ADEA),
29 U.S.C. 8 633a(c), Title VII of the Civil Rights Act of 1964,
42 U.S.C. 8§ 2000e-16(c), and 42 U S.C. 8§ 1983 (due process
ri ghts). Also included were invocations of the federal
Constitution and certain |abor |laws of Puerto Rico. The
gravanmen of the clainms involved discrimnatory action based on

disability, age, and retaliation.

1 The naned defendants are Richard J. Danzig, Secretary
of the Navy; |smel Pagan, Director of Human Resources at
Roosevelt Roads Naval Air Station (RRNAS), Ceiba, Puerto Rico;
Ef rain Feliciano, Supervisor of the Fire Fighting Department
of RRNAS; Bi envenido Burgos, Fire Chief, Air Operations, Fire
Di vi si on of RRNAS; and Pedro Ayala, Lead Firefighter, Air
Operations, Fire Division, Vieques, Puerto Rico.
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The district court granted summary judgment for
defendants on all claims. W conclude that all but one of its
rulings were solidly based in fact and in |aw, one claim based
on

appellant’s final termnation, alleging discrimnation
because of his disability, nmerits further exploration.
FACTUAL BACKGROUND

Despite an appendi x of nearly a thousand pages, the
essential facts nmay be briefly stated, |eaving further details
to the discussion of the several issues. Appellant, a 55-year-

ol d man who wor ked for the Navy since 1967, was a firefighter at

the Navy's air facility on Vieques since 1988. In 1994, he
suffered an injury to his left knee and, after surgery, was
assigned to tenporary light duty as a Fire Commnications
Oper at or. In 1995, appellant sustained further injury to his

knee. Upon eval uation, he was found to be unable to performa
firefighter's duties and was offered a job as a Tools and Parts
Attendant at his previous pay |evel. Whil e considering this
offer, he had a third accident involving the same knee.
Appel I ant subsequently refused the offer, saying that the Tools
and Parts Attendant job called for physical activities, such as
climbing, |Ilifting, and kneeling, that exceeded conditions

prescri bed by his doctor.



Appel | ant was renpoved from his job on June 24, 1996,
and appealed this action to the Merit Systens Protection Board
(MSPB) . Al t hough unlawful discrimnation was not explicitly
rai sed, he did say that he was fired as a result of his injury.
On January 30, 1997, the MSPB di sm ssed his appeal as untinely.
Al t hough advised of his rights, appellant did not appeal this
action to the Court of Appeals for the Federal Circuit, which
has exclusive jurisdiction to hear such appeals fromthe MSPB.
See 5 U.S.C. § 7703(b)(1).

Shortly thereafter, on April 11, 1997, the Navy offered
appel lant a permanent job as a Fire Comruni cations Operator on
Vi eques, which he accepted. According to the Departnment of
Labor, which was paying him benefits under the Federal
Empl oyees' Conpensation Act (FECA), appellant had no choice but
to take the job or risk losing his right to further
conpensation. See 5 U S.C. § 8106(c)(2) ("A partially disabled
enpl oyee who . . . refuses or neglects to work after suitable
work is offered to, procured by, or secured for him is not
entitled to conpensation.").

What happened next is not clear. W do know that a
nmeeting, involving appellant, his counsel, and Navy personnel,
occurred on May 5 at which the particulars of the new position

were di scussed. W also know that appellant reported for work
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a week later, on May 12, but was told to leave a few hours
| ater. Follow ng his term nation, appellant brought the instant
action in January 1999. Because the record is not clear on
preci sely what happened preceding his term nation, we nust
remand for further factual devel opnent.
ANALYSI S

We divide our analysis into two sections. In the
first, we discuss briefly a nunber of issues as to which we are
in agreenment with the district court’s anal ysis and concl usi ons.
In the second, we address in sone detail the issue that cannot

be resol ved wi thout further proceedings.



. SECONDARY | SSUES

A. Rulings on Discovery and Conversion of Mtion to

Di sm ss

Appel l ant assigns as error the court's conversion of
a motion to dismss, filed by defendants, into a notion for
summary judgnent. He buttresses his argunment by asserting that
he was deni ed di scovery of docunments vital to his case.

Def endants filed their motion to dism ss, nmenorandum
of law, and attachnments in a docunent occupying 181 pages.
Plaintiff-appellant filed his opposition, nmenmorandum of | aw,
whi ch i ncluded a section entitled “Standard Applicable to Mdtion
for Summary Judgnent,” and sonme 76 docunents in a 455-page
subm ssion. Noting that matters outside the pleadings were
subm tted by both sides, the district court properly converted
def endants’ notion to dismss to a notion for summary judgnment

pursuant to Fed. R. Civ. P. 12(b). See, e.qg., Garita Hotel Ltd.

P'ship v. Ponce Fed. Bank, 958 F.2d 15, 18-19 (1st Cir. 1992).

Appellant's own subm ssion to the court, in a Rule
60(b) motion, underm nes his contention that he was prejudiced
by the inability to continue discovery. He sought relief from
j udgnment based on an itemin an allegedly newy di scovered Naval
| nspection File, which concerned thirteen asserted occasi ons of

harassnent against him A Navy inspector had found twelve of
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the harassnent allegations to be unsubstanti ated. Appel | ant
clai med prejudice frombeing deprived of the thirteenth finding
that, although plaintiff's doctor had indicated that plaintiff
was not to work from Septenber 9, 1995, to October 18, 1995, he
was i nproperly ordered back to work on October 18. It shoul d
not be necessary to say that this claimis transparently thin.

B. The June 1996 Terni nati on

The district court properly ruled that any claimof a
civil service nature resulting fromappellant's term nation from
the firefighter position had been forfeited by his failure to
appeal the MSPB's decision to the Court of Appeals for the
Federal Circuit. See 5 U . S.C. 8§ 7703(b)(1). It was also
correct in holding that, even if appellant's claim was not
solely of a civil service nature, but included a discrimnation
claim then adm nistrative remedies had not been exhausted,
since there had been no contact with an Equal Enploynent
Opportunity Conm ssion (EEOC) counselor within 45 days, as

required by 29 C.F.R. 8 1614.105(a)(1). See, e.qg., Roman-

Martinez v. Runyon, 100 F.3d 213, 216-18 (1st Cir. 1996)
(holding that a federal enployee's failure to contact an EEOC
counselor within the linmtations period causes himto |ose his

right to pursue a |later de novo action in court).



Appel | ant attenpts to revive his unexhaust ed
discrimnation claim by alleging a continuous pattern of
discrimnation prior to his termnation, arguing that the
[imtation period is therefore extended. As the district court
correctly noted, however, even where such continuing violations
are of the type we have recognized as tolling the limtations
period, that would excuse only an untinely filing, not the
failure to exhaust an adm nistrative requirement. In any event,
the alleged pattern was not the type of serial or systemc
violation that we have recogni zed as amounting to a conti nui ng

vi ol ati on. See, e.q0., Andreu v. Banco Bil bao Vizcaya, No. 00-

1483, slip op. at 2-3 (Ist Cir. Dec. 1, 2000). The district
court found that the alleged continuing pattern, which included
fal se accusations and assigning extraneous duties, such as
washi ng and waxi ng vehicles, was nothing nore than discrete
i nstances of harassnment that did not relieve appellant of the
duty to file within the prescribed period. W therefore affirm
the court's rejection of the applicability of the continuing
viol ation theory.

C. The May 1997 Term nati on

Appel | ant al so pressed several clains attendant to his
second term nation on May 12, 1997, fromthe Fire Conmuni cations

Operator position. W uphold the district court's dism ssal of
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these clains, wth the exception of the disability claim
di scussed in Part Il infra.

1. Age Discrimnation Claim_ Appellant initiated an

adm ni strative ADEA claimon May 13, 1997, by filing with the
Navy's EEOC counselor a "pre-conmplaint” letter that alleged
di scrimnation only on account of his physical handicap. On
July 24, he filed a formal conplaint, checking both age and
physi cal handi cap on the preprinted governnment form In the
four page l|letter acconpanying the form however, there is no
menti on of any age-related conduct or statenent. In a l|ater
report, the EEOC counsel or confirmed that "[d]uring the informal
counsel i ng stage conpl ai nant did not define age as a basis for
discrimnation.” By not bringing his age discrimnation claim
to the attention of the EEOC, he foreclosed the admnistrative
investigation and aneliorative action contenplated by the
exhaustion requirenment. The district court's reasoning and
citations of authority adequately support its ruling that any

ADEA claim failed for |ack of exhaustion of admnistrative

remedi es.

2. Retaliation Claim Appellant seens to have cl ai ned
that his term nation was due, in part, toretaliation for filing
the conplaint with the Navy's Inspector General. But he neither

checked "Reprisal” on the EEOC form nor alluded to the subject
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in his adm nistrative conplaint. For the sane reason that his
ADEA cl ai mremai ns unexhaust ed, appellant's retaliationclaimis
forfeited. The court's ruling was obviously correct.

3. Section 1983 Claim The court properly held the

8 1983 claim time-barred, applying to the allegations of a
constitutional tort the appropriate one year statute of

limtations. See 31 P. R Laws Ann. 8§ 5298; see also Carreras-

Rosa v. Alves-Cruz, 127 F.3d 172, 174 (1st Cir. 1997)

(recognizing the rule from Wlson v. Garcia, 471 U S. 261,
278-80 (1985), that the limtations period for filing 8§ 1983
claims is governed by the applicable state statute of
[imtations for personal injury actions, which is one year in
Puerto Rico). Since the relevant events occurred in May 1997
and the conplaint was not filed until January 1999, the claim
was tinme-barred.

4. Pendent State Law Clainms. Finally, the district

court ruled that the only proper party defendant in this case is
the Secretary of the Navy, as he is the “head of the departnent,
agency or unit” asserted to be the source of the grievance. 42
U S.C. 8 2000c-16(c). This being so, the court dism ssed the
pendent clains, not only because it had dism ssed the federa

claims, but also because the suit is against the United States,
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whi ch has not waived its sovereign immunity for suits under
Puerto Rico's laws. W see no error in this ruling.

1. PRI NCI PAL | SSUE: THE MAY 1977 TERM NATI ON -
THE DI SABI LI TY CLAIM

We now cone to the mpjor issue in this case: whether
t here was a genui ne i ssue of material fact regardi ng appellant's
ability and willingness to performthe essential functions of
t he Fire Conmuni cati ons Operator position.

Appel | ant bears the burden on three elenents of his
claim for enploynent discrimnation based on disability: (1)
t hat he was disabled, (2) that despite his disability, he was
able to performthe essential functions of the job, either with

or without reasonabl e accommodation, and (3) that his enployer

di scharged hi m because of that disability. Oiveras-Sifre v.

Puerto Rico Dep't of Health, 214 F.3d 23, 25 (1st. Cir. 2000)

(citing Feliciano v. Rhode Island, 160 F.3d 780, 784 (Ist Cir

1998)). Because the parties concede that appell ant was di sabl ed
within the neaning of the Act, we proceed to the second el enent
- whet her appellant was able to performthe essential functions
of the job such that he was a "qualified person with a

disability." 42 U.S.C. § 12111(8).2

2 Because the district court found that appel |l ant was not
a qualified individual with a disability, it did not reach the
third el ement of the prima facie case. Nor do we. Although we
may affirm the entry of summary judgnment on any sufficient
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The district court found this issue also to be
uncontested, leading it to grant judgnment for defendants. It
held as a matter of |aw that, because "it [wa]s uncontested that
Plaintiff could not perform the essential duties of the job
offered to him" appellant was not a "qualified individual with
a disability,"” as those terns are defined in the Rehabilitation
Act. 42 U S.C. 8 12111(8) ("The term' qualified individual with
a disability' nmeans an individual with a disability who, with or
wi t hout reasonabl e accommpdation, can perform the essenti al
functions of the enploynment position that such individual holds
or desires."); see also 29 U S.C. §8 794(d) (incorporating into
the Rehabilitation Act standards from the Anmericans wth

Disabilities Act of 1990, 42 U S.C. 8§ 12111); diveras-Sifre,

214 F. 3d at 25 n.2 (recogni zing sane).

Qur reviewof the record, however, reveal s two di sputed
issues material to the determ nation of whether appellant was a
qualified individual with a disability: (i) what were the
essential functions of a Fire Comrunications Operator; and (ii)

was appellant able and willing to perform these essential

ground reveal ed by the record, Torres v. E.1. Dupont De Nenpurs
& Co., 219 F.3d 13, 18 (lst Cir. 2000), we |eave that
determnation in the first instance to the district court on
remand. Of course, if appellee, the noving party bel ow, shows
t hat appellant has not net his burden on that elenent, then
sunmary judgnment may reissue in its favor.
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functions of the job? See Garcia-Alaya v. Lederle Parenterals,

Inc., 212 F.3d 638, 646 (1st Cir. 2000) ("In order to be a
qualified individual wunder the Act, the burden is on the
enpl oyee to show. first, that she possesses the requisite skill,
experience, education and other job-rel ated requirenments for the
position, and second, that she is able to performthe essenti al
functions of the position wth or wthout reasonabl e
accommodation. ") (i nternal quotation marks and footnote
onmi tted).

Because the answers to these questions are not
di scernible from the record, which we review below, we nust
remand.

- On March 19, 1997, a nessage was sent fromthe O fice of
Wor kers' Conpensation Prograns (OAMCP) to the Human Resources
Ofice (HRO of the Navy at Roosevelt Roads, stating that
appel l ant was cleared for "limted duty (permanent?)" and aski ng
for a job offer.

- On April 9, HRO forwarded to OAMCP a job offer for
appellant as a Fire Communications O ficer on Vieques. The
record contains a 1994 evaluation of the position, listing
requi renments of the job, w thout noting whether the position was
tenporary or permanent. It carried a certificate, signed by the

Fire Chief, that the position was necessary. By 1995, the six
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page item zation of duties contained a typed-in list on the
cover sheet of "Other Duties Assigned,"” which included: "perform
mail runs, issue hot work permts for hazardous operations,
perform fire prevention inspections, support operational
training activities."

- By a letter dated April 11, 1997, the Navy offered
appellant the position of Fire Conmunications Operator on
Vi eques, stating that it had received nedical information that
"indicates you can performthe duties of another position with
| esser physical requirenments than your previous position of
firefighter."

- On April 16, appellant's counsel w ote back, accepting the
of fer, but reserving his claim of discrimnatory conduct. He
requested a neeting to explore settlenent.

- By a letter dated April 17, 1997, the OWP rem nded
appellant that if he refused to accept a suitable position, then
his right to further conpensation under the FECA would be
j eopardi zed.

- On April 18, appellant signed the Navy's acceptance form

- On May 5, a neeting took place with Navy and OWCP
officials, appellant, and his attorney. On that sanme day, the
Navy's Human Resources Director wote the Vieques Navy Air

Operations Officer that the Fire Communications Operator
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position at Vieques had been offered to, and accepted by,
appellant. The letter also noted: “The anmendnent on the cover
sheet of the Position Description citing other duties assigned
has been deleted.” The letter recommended that various steps
be taken to facilitate appellant’s return to duty, including
providing himw th a description of his position and perfornmance
standards and "[p]roviding himwi th the wel com ng and accept ance
one would give to any other enployee who arrives at the work
site for the first tine."

- On May 12, appellant reported for work. What happened
from this point on is the subject of radically different
accounts by appellant and his supervisor, Efrain Feliciano
Feliciano prepared a "Statenent for the Record" on May 12, in
whi ch he wrote: "Discussed position description with himbefore
he started to work. Position description does not conmpletely
describe duties and responsibilities of the position.”
Feliciano al so reported that appellant had cone i nappropriately
attired in a firefighter polo shirt, shorts and tennis shoes,
and he was carrying a personal tape recorder. Al t hough
appellant arrived with a cane, on |eaving the prem ses, he left
t he cane behind. At sonme |later date, apparently in July,
Feliciano added, in an affidavit, that (1) there was no

per manent Fire Conmuni cati ons Operator position on Vieques; (2)
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he told appellant to change his clothes to start working, and
appel l ant refused; and (3) he di scussed the position description
and appel |l ant said that he coul d not performnpst of the duties.

Appel l ant’ s version, fromhis "Statenent of Uncont est ed

Facts,” differed fromFeliciano's in five particulars: (1) the
Navy's Human Resources Officer had told himthat he did not have
to wear a uniform (2) when he reported for work, he was not
provided with a copy of the position description, but was told
that he knew the position and was commanded to start worKking;
(3) he was able to perform the required tasks and at no tine
said that he could not do the job; (4) after working four hours,
he was sent home w thout an explanation; and (5) at no tine did
Feliciano say that the position was not pernanent.

- Following May 12, a further effort was nade to assign
appellant to a Fire Comruni cati ons Operator position on the main
island of Puerto Rico, but travel and work schedul es made the
assi gnnment i nf easi bl e.

- Three nonths |ater, on August 25, 1997, the Navy's EECC
Counsel or prepared a report, which noted that appellant, OACP
and the Navy had agreed to nodifications of +the Fire

Communi cati ons Operator position to accommodate appellant's

physical abilities. Nothing was noted about the events of My
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12 concerning appellant's term nation. 1In a section |ater added
to the report, the counsel or wote:

A further review of this offer was nmade by the HRO
which revealed that although the conplainant had
performed the duties of this position in the past they
were not of a permanent nature and were not a

requi renment of the Fire Departnment in Vieques. The
conpl ai nant was allowed to perform these duties on a
tenporary basis only. Based on this discovery, the

offer was not considered valid and the HRO was

conpelled to explore the possibility of extending the

offer to the conplainant but at the U. S. Naval

Stati on, Roosevelt Roads.

This review of the relevant parts of the record reveal s

a clear cut dispute between the parties over the critical
guestion whether, as under appellee's version of events,
appel l ant was unable or refused to performthe duties of a Fire
Communi cati ons Operator as nodified, or whether, as appell ant
contests, he worked for several hours and was then term nated
wi t hout expl anati on. Under a section sunmmarizing plaintiff's
all egations, the district court took note of appellant's version
of events:

Plaintiff struck a deal and several responsibilities

wer e el i m nated from the position of Fire

Communi cati ons Operat or. Plaintiff accepted the

position and returned to work on May 12, 1997. On the

day of his return, however, Plaintiff was sent honme

wi t hout any explanation after working approxi mtely

four hours. The Hunman Resources Department refused to

answer Plaintiff’s questions about his term nation.
The court's subsequent opinion, however, reveals that it

i nperm ssibly resolved the disputed versions of the events on
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May 12 when it ms-characterized the issue as "uncontested."”

This it could not do. See, e.dq., Burns v. State Police Ass'n of

Massachusetts, 230 F.3d 8, 9 (1st Cir. 2000) (reiterating the

wel |l -settled summary judgnent rule that courts are obliged to
view the facts, and all reasonable inferences drawn from them
in the light nost favorable to the nonnoving party).

Qur review of the record denmonstrates that, if true,
appellant's version of events sufficed to show he was a
qualified individual with a disability who was able to perform
the essential functions of the position. The dispute over that
i ssue, therefore, is material to appellant's cause of action and
cannot be resolved as a matter of | aw based on this record. As
we have already noted, it remnins for the district court to

determ ne on remand whet her appellant has carried his burden on

the third elenment of his ADA claim -- that he was discharged
because of his disability -- to survive summry judgnent. |f
so, then the issue regarding the second elenment -- whether
appellant was able and wlling to perform the essential
functions of the job -- nmust be resolved by a fact finder.

We therefore affirmthe ruling in favor of defendants
on all <clainms except appellant's Rehabilitation Act claim

related to the 1997 term nation. W vacate the judgnent on that
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issue and remand to the district court for further proceedings
in accordance with this opinion.

Affirned in part, vacated in part., remanded for further

proceedi ngs. Appellant to have one half of his costs.
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